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government-to-government relationships and relevant federal-tribal agreements, treaties, judicial

- decisions, and policies pertaining to Indian tribes. Alternative dispute resolution processes may be
employed as necessary to resolve disputes on technical or policy issues within statutory time frames;
provided that such alternative dispute resolution processes are not intended to apply in the context of
investigative or prosecutorial law enforcement activities.

(B) Questions and concerns on matters relating to the use or possession of listed plants or listed animal
parts used for religious or cultural purposes shall be referred to the appropriate Departmental officials
and the appropriate tribal contacts for religious and cultural affairs.

Sec. 10. Implementation. This Order shall be implemented by all agencies, bureaus, and offices of the
Departments, as applicable. In addition, the U.S. Fish and Wildlife Service and the National Marine
Fisheries Service shall implement their specific responsibilities under the Act in accordance with the
guidance contained in the attached Appendix.

Sec. 11. Effective Date. This Order, issued within the Department of the Interior as Order No. 3206, is
effective immediately and will remain in effect until amended, superseded, or revoked.

This Secretarial Order, entitled "American Indian Tribal Rights, Federal-Tribal Trust Responsibilities,
and the Endangered Species Act,” and its accompanying Appendix were issued this 5th day of June,
1997, in Washington, D.C., by the Secretary of the Interior and the Secretary of Commerce.

Secretary of the Interior : Secretary of Commerce

Date: June 5, 1997

APPENDIX
Appendix to Secretarial Order issued within the Department of the Interior as Order No. 3206

Sec. 1. Purpose. The purpose of this Appendix is to provide policy to the National, regional and field
offices of the U.S. Fish and Wildlife Service (FWS) and the National Marine Fisheries Service (NMFS),
(hereinafter "Services"), concerning the implementation of the Secretarial Order issued by the
Department of the Interior and the Department of Commerce, entitled "American Indian Tribal Rights,
Federal-Tribal Trust Responsibilities, and the Endangered Species Act." This policy furthers the
objectives of the FWS Native American Policy (June 28, 1994), and the American Indian and Alaska
Native Policy of the Department of Commerce (March 30, 1995). This Appendix shall be considered an
integral part of the above Secretarial Order, and all sections of the Order shall apply in their entirety to
this Appendix.

Sec. 2. General Policy. (A) Goals. The goals of this Appendix are to provide a basis for administration
of the Act in a manner that (1) recognizes common federal-tribal goals of conserving sensitive species
(including candidate, proposed, and listed species) and the ecosystems upon which they depend, Indian
self-government, and productive government-to-government relationships; and (2) harmonizes the
federal trust responsibility to tribes, tribal sovereignty, and the statutory missions of the Departments, so
as to avoid or minimize the potential for conflict and confrontation.

(B) Government-to-Government Communication. It shall be the responsibility of each Service's
regional and field offices to maintain a current list of tribal contact persons within each Region, and to
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ensure that meaningful government-to-government communication occurs regarding actions to be taken
under the Act.

(C) Agency Coordination. The Services have the lead roles and responsibilities in administering the
Act, while the Services and other federal agencies share responsibilities for honoring Indian treaties and
other sources of tribal rights. The Bureau of Indian Affairs (BIA) has the primary responsibility for
carrying out the federal responsibility to administer tribal trust property and represent tribal interests
during formal Section 7 consultations under the Act. Accordingly, the Services shall consult, as
appropriate, with each other, affected Indian tribes, the BIA, the Office of the Solicitor (Interior), the
Office of American Indian Trust (Interior), and the NOAA Office of General Counsel in determining
how the fiduciary responsibility of the federal government to Indian tribes may best be realized.

(D) Technical Assistance. In their roles as trustees, the Services shall offer and provide technical
assistance and information for the development of tribal conservation and management plans to promote
the maintenance, restoration, and enhancement of the ecosystems on which sensitive species (including
candidate, proposed, and listed species) depend. The Services should be creative in working with the
tribes to accomplish these objectives. Such technical assistance may include the cooperative
identification of appropriate management measures to address concerns for sensitive species (including
candidate, proposed and listed species) and their habitats. Such cooperation may include
intergovernmental agreements to enable Indian tribes to more fully participate in conservation programs
under the Act. Moreover, the Services may enter into conservation easements with tribal governments
and enlist tribal participation in incentive programs.

(E) Tribal Conservation Measures. The Services shall, upon the request of an Indian tribe or the BIA,
cooperatively review and assess tribal conservation measures for sensitive species (including candidate,
proposed and listed species) which may be included in tribal resource management plans. The Services
will communicate to the tribal government their desired conservation goals and objectives, as well as
any technical advice or suggestions for the modification of the plan to enhance its benefits for the
conservation of sensitive species (including candidate, proposed and listed species). In keeping with the
Services' initiatives to promote voluntary conservation partnerships for listed species and the ecosystems
upon which they depend, the Services shall consult on a government-to-government basis with the
affected tribe to determine and provide appropriate assurances that would otherwise be provided to a
non-Indian.

Sec. 3. The Federal Trust Responsibility and the Administration of the Act.

The Services shall coordinate with affected Indian tribes in order to fulfill the Services' trust
responsibilities and encourage meaningful tribal participation in the following programs under the Act,
and shall:

(A) Candidate Conservation.

(1) Solicit and utilize the expertise of affected Indian tribes in evaluating which animal and plant species
should be included on the list of candidate species, including conducting population status inventories
and geographical distribution surveys;

(2) Solicit and utilize the expertise of affected Indian tribes when designing and implementing candidate

conservation actions to remove or alleviate threats so that the species' listing priority is reduced or listing
as endangered or threatened is rendered unnecessary; and

PR o Lo mmdondancerad/trihal /Featrihe htm 11/8/2006



SECRETARIAL ORDER # 3206--American Indian Tribal Rights, Federal-Tribal Trust R... Page 8 of 10

(3) Provide technical advice and information to support tribal efforts and facilitate voluntary tribal
participation in implementation measures to conserve candidate species on Indian lands.

(B) The Listing Process.

(1) Provide affected Indian tribes with timely notification of the receipt of petitions to list species, the
listing of which could affect the exercise of tribal rights or the use of tribal trust resources. In addition,
the Services shall solicit and utilize the expertise of affected Indian tribes in responding to listing
petitions that may affect tribal trust resources or the exercise of tribal rights.

(2) Recognize the right of Indian tribes to participate fully in the listing process by providing timely
notification to, soliciting information and comments from, and utilizing the expertise of, Indian tribes
whose exercise of tribal rights or tribal trust resources could be affected by a particular listing. This
process shall apply to proposed and final rules to: (i) list species as endangered or threatened; (ii)
designate critical habitat; (iii) reclassify a species from endangered to threatened (or vice versa); (1v)

remove a species from the list; and (v) designate experimental populations.

(3) Recognize the contribution to be made by affected Indian tribes, throughout the process and prior to
finalization and close of the public comment period, in the review of proposals to designate critical
habitat and evaluate economic impacts of such proposals with implications for tribal trust resources or
the exercise of tribal rights. The Services shall notify affected Indian tribes and the BIA, and solicit
information on, but not limited to, tribal cultural values, reserved hunting, fishing, gathering, and other
Indian rights or tribal economic development, for use in: (i) the preparation of economic analyses
involving impacts on tribal communities; and (ii) the preparation of "balancing tests" to determine
appropriate exclusions from critical habitat and in the review of comments or petitions concerning
critical habitat that may adversely affect the rights or resources of Indian tribes.

(4) In keeping with the trust responsibility, shall consult with the affected Indian tribe(s) when
considering the designation of critical habitat in an area that may impact tribal trust resources, tribally-
owned fee lands, or the exercise of tribal rights. Critical habitat shall not be designated in such areas
unless it is determined essential to conserve a listed species. In designating critical habitat, the Services
shall evaluate and document the extent to which the conservation needs of the listed species can be
achieved by limiting the designation to other lands.

(5) When exercising regulatory authority for threatened species under section 4(d) of the Act, avoid or
minimize effects on tribal management or economic development, or the exercise of reserved Indian
fishing, hunting, gathering, or other rights, to the maximum extent allowed by law.

(6) Having first provided the affected Indian tribe(s) the opportunity to actively review and comment on
proposed listing actions, provide affected Indian tribe(s) with a written explanation whenever a final V
decision on any of the following activities conflicts with comments provided by an affected Indian tribe:
(i) list a species as endangered or threatened; (ii) designate critical habitat; (iii) reclassity a species from
endangered to threatened (or vice versa); (iv) remove a species from the list; or (v) designate
experimental populations. If an affected Indian tribe petitions for rulemaking under Section 4(b)(3), the
Services will consult with and provide a written explanation to the affected tribe if they fail to adopt the
requested regulation.

(C) ESA Section 7 Consultation.

(1) Facilitate the Services' use of the best available scientific and commercial data by soliciting

bt o fave Gl‘\\//PndﬂnUered/tﬁha‘/ESatribe.htm l 1/8/2006



SECRETARIAL ORDER # 3206--American Indian Tribal Rights, Federal-Tribal Trust R... Page 90f 10

information, traditional knowledge, and comments from, and utilizing the expertise of, affected Indian
tribes in addition to data provided by the action agency during the consultation process. The Services
shall provide timely notification to affected tribes as soon as the Services are aware that a proposed
federal agency action subject to formal consultation may affect tribal rights or tribal trust resources.

(2) Provide copies of applicable final biological opinions to affected tribes to the maximum extent
permissible by law.

(3)(a) When the Services enter formal consultation on an action proposed by the BIA, the Services shall
consider and treat affected tribes as license or permit applicants entitled to full participation in the
consultation process. This shall include, but is not limited to, invitations to meetings between the
Services and the BIA, opportunities to provide pertinent scientific data and to review data in the
administrative record, and to review biological assessments and draft biological opinions. In keeping
with the trust responsibility, tribal conservation and management plans for tribal trust resources that
govern activities on Indian lands, including for purposes of this paragraph, tribally-owned fee lands,
shall serve as the basis for developing any reasonable and prudent alternatives, to the extent practicable.

(b) When the Services enter into formal consultations with an Interior Department agency other than the
BIA, or an agency of the Department of Commerce, on a proposed action which may affect tribal rights
or tribal trust resources, the Services shall notify the affected Indian tribe(s) and provide for the
participation of the BIA in the consultation process.

(c) When the Services enter into formal consultations with agencies not in the Departments of the
Interior or Commerce, on a proposed action which may affect tribal rights or tribal trust resources, the
Services shall notify the affected Indian tribe(s) and encourage the action agency to invite the affected
tribe(s) and the BIA to participate in the consultation process.

(d) In developing reasonable and prudent alternatives, the Services shall give full consideration to all
comments and information received from any affected tribe, and shall strive to ensure that any
alternative selected does not discriminate against such tribe(s). The Services shall make a written
determination describing (i) how the selected alternative is consistent with their trust responsibilities,
and (ii) the extent to which tribal conservation and management plans for affected tribal trust resources
can be incorporated into any such alternative.

(D) Habitat Conservation Planning.

(1) Facilitate the Services' use of the best available scientific and commercial data by soliciting
information, traditional knowledge, and comments from, and utilizing the expertise of, affected tribal
governments in habitat conservation planning that may affect tribal trust resources or the exercise of
tribal rights. The Services shall facilitate tribal participation by providing timely notification as soon as
the Services are aware that a draft Habitat Conservation Plan (HCP) may affect such resources or the

exercise of such rights.

(2) Encourage HCP applicants to recognize the benefits of working cooperatively with affected Indian
tribes and advocate for tribal participation in the development of HCPs. In those instances where permit
applicants choose not to invite affected tribes to participate in those negotiations, the Services shall
consult with the affected tribes to evaluate the effects of the proposed HCP on tribal trust resources and
will provide the information resulting from such consultation to the HCP applicant prior to the
submission of the draft HCP for public comment. After consultation with the tribes and the non-federal
Jandowner and after careful consideration of the tribe's concerns, the Services must clearly state the
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. rationale for the recommended final decision and explain how the decision relates to the Services' trust
* responsibility.

(3) Advocate the incorporation of measures into HCPs that will restore or enhance tribal trust resources.
The Services shall advocate for HCP provisions that eliminate or minimize the diminishment of tribal
trust resources. The Services shall be cognizant of the impacts of measures incorporated into HCPs on
tribal trust resources and the tribal ability to utilize such resources. ‘

(4) Advocate and encourage early participation by affected tribal governments in the development of
region-wide or state-wide habitat conservation planning efforts and in the development of any related
implementation documents.

(E) Recovery.

(1) Solicit and utilize the expertise of affected Indian tribes by having tribal representation, as
appropriate, on Recovery Teams when the species occurs on Indian lands (including tribally-owned fee
lands), affects tribal trust resources, or affects the exercise of tribal rights.

(2) In recognition of tribal rights, cooperate with affected tribes to develop and implement Recovery
Plans in a manner that minimizes the social, cultural and economic impacts on tribal communities,
consistent with the timely recovery of listed species. The Services shall be cognizant of tribal desires to
attain population levels and conditions that are sufficient to support the meaningful exercise of reserved
rights and the protection of tribal management or development prerogatives for Indian resources.

(3) Invite affected Indian tribes, or their designated representatives, to participate in the Recovery Plan
implementation process through the development of a participation plan and through tribally-designated
membership on recovery teams. The Services shall work cooperatively with affected Indian tribes to
identify and implement the most effective measures to speed the recovery process.

(4) Solicit and utilize the expertise of affected Indian tribes in the design of monitoring programs for
listed species and for species which have been removed from the list of Endangered and Threatened
Wildlife and Plants occurring on Indian lands or affecting the exercise of tribal rights or tribal trust
resources.

(F) Law Enforcement.

(1) At the request of an Indian tribe, enter into cooperative law enforcement agreements as integral
components of tribal, federal, and state efforts to conserve species and the ecosystems upon which they
depend. Such agreements may include the delegation of enforcement authority under the Act, within
limitations, to full-time tribal conservation law enforcement officers.

(2) Cooperate with Indian tribes in enforcement of the Act by identifying opportunities for joint
enforcement operations or investigations. Discuss new techniques and methods for the detection and
apprehension of violators of the Act or tribal conservation laws, and exchange law enforcement
information in general.
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Clinton Memorandum on Consultation

National Park Service
U.5. Department of the inmterior

National NAGPRA

Memorandum on Government-to-Government
Relations with Native American Tribal
Governments

The following memorandum was sent to all heads of executive departments and agencies
and appeared in the May 4, 1994 issue of the Federal Register. It was signed and
released in conjunction with the historic meeting between the President and
representatives of Tribal governments held at the White House on April 29, 1995.

The White House

Washington, DC

April 29, 1994

MEMORANDUM FOR THE HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES

SUBJECT: Government-to-Government Relations with Native American Tribal
Governments

The United States government has a unique legal relationship with Native American Tribal
governments as set forth in the Constitution of the United States, treaties, statutes, and
court decisions. As executive departments and agencies undertake activities affecting
Native American Tribal rights or trust resources, such activities should be implemented in
a knowledgeable, sensitive manner respectful of Tribal sovereignty.

Today, as part of an historic meeting, | am outlining principles that executive departments
and agencies, including every component bureau and office, are to follow in their
interactions with Native American Tribal governments. The purpose of these principles is
to clarify our responsibility to ensure that the Federal government operates within a
government-to-government relationship with Federally-recognized Native American Tribes.
| am strongly committed to building a more effective day-to-day working relationship
reflecting respect for the rights of self-government due the sovereign Tribal governments.

In order to ensure that the rights of sovereign Tribal governments are fully respected,
executive branch activities shall be guided by the following:

a. The head of each executive department and agency shall be responsible for ensuring
that the department or agency operates within a government-to-government relationship
with Federally-recognized Tribal governments.

b. Each executive department and agency shall consult, to the greatest extent practicable
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- ‘and to the extent permitted by law, with Tribal governments prior to taking actions that
affect Federally recognized Tribal governments. All such consultations are to be open and
candid so that all interested parties may evaluate for themselves the potential impact of
relevant proposals.

. Each executive department and agency shall assess the impact of Federal govemment
plans, projects, programs, and activities on Tribal trust resources and assure that Tribal
government rights and concerns are considered during the development of such plans,
projects, programs and activities.

d. Each executive department and agency shall take appropriate steps to remove any
procedural impediments to working directly and effectively with Tribal govemments on
activities that affect the trust property and/or governmental rights of the Tribes.

e. Each executive department and agency shall work cooperatively with other Federal
departments and agencies to enlist their interest and support in cooperative efforts, where
appropriate, o accomplish the goals of this memorandum.

f. Each executive department and agency shall apply the requirements of Executive
Orders Nos. 12875 ("Enhancing the Intergovernmental Partnership”) and 12866
("Regulatory Planning and Review") to design solutions and tailor Federal programs, in
appropriate circumstances, to address specific or unique needs of Tribal communities. The
head of each executive department and agency shall ensure that the department or
agency's bureaus and components are fully aware of this memorandum, through
publication or other means, and that they are in compliance with its requirements.

This memorandum is intended only to improve the internal management of the executive
branch and is not intended to, and does not, create any right to administrative or judicial
review, or any other right or benefit or trust responsibility, substantive or procedural,
enforceable by a party against the United States, its agencies or instrumentalities, its
officers or employees, or any other person.

WILLIAM J. CLINTON
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